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United States Court of Appeals for the 

District of Columbia ! 


No. 6560. 

I 

The United States of America, on the Relation of IJillian 

H. Rhodes, Appellant, | 

vs. 

Guy T. Helvering, Commissioner of Internal Revenu^L et al. 

' i 9 

i 

a Supreme Court of the District of Columbia. | 

At Law. | 

No. 84388. ! 

The United States of America, on the Relation of I^llian 

H. Rhodes, Relator, 

vs. | 

Guy T. Helvering, Commissioner of Internal Revenue; 
Henry Morgenthau, Jr., Secretary of the Treasury; 
Harry B. Mitchell, Lucille Foster McMillan, and Leonard 
D. White, Commissioners of the United States Civil Serv¬ 
ice Commission, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict at the times hereinafter mentioned, the following 
papers were tiled and proceedings had, in the above-entitled 
cause, to-wit: 
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U. S. OF AMERICA, OX RELATION OF L. H. RHODES, VS. 


1 In the Supreme Court of the District of Columbia. 

At Law. 

No. 84388. 

The United States of America, on the Relation of Lillian 

H. Rhodes, Relator, 


vs. 

Guy T. Helvering, Commissioner of Internal Revenue; 

Henry Morgenthau, Jr., Secretary of the Treasury; 

Harry B. Mitchell, Lucille Foster McMillan, and Leonard 

D. White, Commissioners of the United States Civil Serv¬ 
ice Commission, Respondents. 

Amended Petition for Mandamus. 

Filed September 25, 1934. 

» 

The petition of Lillian H. Rhodes, respectfully repre¬ 
sents to the Court as follows: 

1. She is a citizen of the United States, and a resident 
of the District of Columbia, and files this petition in her 
own right. 

2. The respondent, Guy T. Helvering, is a citizen of the 
United States, and a resident of the District of Columbia, 
and is sued herein as the duly appointed, qualified and act¬ 
ing Commissioner of Internal Revenue. 

3. The respondent, Henry Morgenthau, Jr., is a citizen 
of the United States, and a resident of the District of 
Columbia, and is sued herein as the duly appointed, quali¬ 
fied and acting Secretary of the Treasury. 

4. The respondents, Harry B. Mitchell and Leonard D. 

White are citizens of the United States, and are resi- 
2 dents of the State of Maryland, and are sued herein 
as duly appointed, qualified and acting Commis¬ 
sioners of the United States Civil Service Commission; and 
the respondent, Lucille Foster McMillan, is a citizen of the 
United States, and a resident of the District of Columbia, 
and is sued herein as a duly appointed, qualified and acting 
Commissioner of the United States Civil Service Com¬ 
mission. 


GUY T. HELVERING, COMMISSIONER. 


3 


5. That during the happening of all the events i herein¬ 
after complained of, relator was an auditor and a Certified 
public accountant, married and living with her husband, 
Carroll F. Rhodes, who was employed in the service of the 
United States government as an attorney with the Federal 
Trade Commission. 

6. That on and prior to July 15, 1933, relator was and 
had been employed by the Bureau of Internal Revenue, 
Treasury Department of the government of the United 
States, at Washington, D. C., as an assistant accountant 
and auditor, Grade C. A. F. 8, at a salary of $2,900.00 per 
annum; that relator was duly certified for such jposition 
by the United States Civil Service Commission aft^r pass¬ 
ing competitive civil service examination therefor, ind was 
appointed, took the oath of office and duly qualified for such 
employment, and due to such certification, appointment and 
qualification entered upon and was duly engaged in such 
employment; that relator had served continuously iip until 
July 15, 1933, for more than fourteen years and eight 
months as such employee of the classified civil service in 
the Bureau of Internal Revenue and the Treasury Depart¬ 
ment and was under the law and civil service rules and 
regulations entitled to continue in said service ilntil re¬ 
moved in accordance with provisions of Acts of Congress, 
executive orders issued in pursuance thereof, and the rules 

and regulations of the said United States Civil 
3 Service Commission. 

7. That on or about July 15, 1933, Guy T. Helver¬ 
ing, Commissioner of Internal Revenue, notified petitioner 
that her services were terminated effective July 15, 1933, 
and would not permit petitioner to return to her ^work in 
the Bureau of Internal Revenue; that theretofore, under 
date of July 7, 1933, said Guy T. Helvering, Commissioner 
of Internal Revenue, wrote a letter to petitioner Advising 
her that he had recommended petitioner’s dismissal from 
her position in the Bureau of Internal Revenue Effective 
July 15, 1933; that on the morning of July 15, 1^33 peti¬ 
tioner was advised by her immediate Chief that he! had in¬ 
structions from the Head of the Audit Review Diyision in 
the Bureau of Internal Revenue that petitioner wajs not to 
report for duty, and on that day petitioner called on the 
Personnel Division of the Bureau of Internal Reyenue to 
ascertain her status and was advised that she Vas dis- 
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missed from the service since the Bureau of Internal Rev- 

i 

enue was granting no furloughs, and the reason assigned 
for the dismissal of petitioner was that there was a lack of 
sufficient appropriations to continue the employment of all 
the assistant accountants and auditors them employed by 
said Bureau of Internal Revenue, and that petitioner’s dis¬ 
missal was made, and her selection for dismissal was made, 
in view of Section 213 of the Economy Act of June 30, 
1932, which section provides as follows: 

‘‘In any reduction of personnel in any branch or service 
of the United States Government or the District of Colum¬ 
bia, married persons (living with husband or wife) em¬ 
ployed in the class to be reduced, shall be dismissed before 
any other persons employed in such class are dismissed, if 
such husband or wife is also in the service of the United 
States or the District of Columbia.’* 

8. That Section 213 of the Economy Act of June 30, 1932, 
must be read in connection with and as related to the 
4 provisions ,of the following Executive Orders and 
rulings and/or regulations adopted pursuant there¬ 
to, and any action in dismissing petitioner from her 
position must be taken in cognizance of such Executive 
Orders and rulings and/or regulations: 

(a) Executive Order No. 4240 dated June 4, 1925, pro¬ 
vided in part as follows: 

“Demotions and separations from each class heretofore 
or hereafter established by the Personnel Classification 
Board will be made in order beginning with the employee 
having the lowest rating, except that an employee with a 
higher rating may be demoted or separated in preference 
to another with a lower rating if the duties of the position 
to be retained cannot be acceptable performed by the em¬ 
ployee with the higher rating after a reasonable prelim¬ 
inary training period * * 

(b) Executive Order No. 6175 of June 16, 1933, provides 
in part as follows: 

“When preparing lists from which to select employees 
for demotion or for separation on account of reduction in 
force, there shall be given a credit for length of service of 
2/10 of one point for each full year of Government service 
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for the first five years, 5/10 of one point for each of the 
next two years, and 1 point for each year thereafter,! except 
that the maximum credit for length of service sh^ll not 
exceed 10 points: Provided, That whenever retirement 
after 30 years of service is authorized by law, employees 
eligible for retirement shall be given no credit fori length 
of service.’’ 

(c) Executive Order No. 6495 of December 14, 1933, 
provides in part as follows: 

“1. Where the number of officers and employees jon any 
class of work in the central office in an appropriation unit, 


as defined by the Comptroller General under the average 
provision of appropriation acts, or in a local field cpffice of 
any department or independent establishment, is in| excess 
of the number required, a uniform rotative furlough of 90 
days or less without pay may be applied to all officers and 
employees of such unit or local office. Credit will be al¬ 
lowed for furloughs already taken during the present fiscal 
vear.” 

•r 

Such regulations were prescribed pursuant to an Act of 
Congress approved June 16, 1933 (Public No. 78, 
5 73d Cong.), which reads in part as follows: 

44 Sec. 9. (a) Until July 1, 1934, in cases in which the 
number of officers and employees in any particular service 
is in excess of the number necessary for the requirements 
of such service, the heads of the several executive depart¬ 
ments and independent establishments of the United States 
Government and the municipal government of the District 


of Columbia, respectively, are hereby authorized to fur¬ 
lough, without pay, any officers and employees carried on 
their respective rolls for such periods as in their judgment 
may be necessary to distribute, as far as practicable, em¬ 
ployment on the available work in such service among all 
the officers and employees of such service, in rotation: Pro¬ 
vided, That no employee under the classified civil service 
shall be furloughed under the provisions of this section for 
a total of more than ninety days during the fiscal ye^r 1934, 
except after full and complete compliance with all |he pro¬ 
visions of the civil service laws and regulations relating to 

^ I o 

reductions in personnel. Rules and regulations Shall be 
promulgated by the President with a view to securing uni- 
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form action by the heads of the various executive depart¬ 
ments and independent Government establishments in the 
application of the provisions of this section. * 

That petitioner was dismissed from her position on the 
grounds it was necessarv to reduce the number of em- 
ployees in the grade in which petitioner was employed due 
to lack of appropriations, and if such dismissal was neces¬ 
sary, due to the| lack of sufficient appropriations, it then 
became, and was, the duty of the respondents to make any 
such dismissals in order, beginning with the employees 
having the lowest ratings in petitioner’s class and to first 
discharge or dismiss such employees in relator’s class who 
had ratings lower than relator; notwithstanding that re¬ 
spondents well knew that there were several such em¬ 
ployees who were in relator’s class who had ratings lower 
than relator, respondents did unlawfully and capriciously 
dismiss relator from her said position, without regard to 
respondent’s rating in her class, and never making any 
pretense for their action other than it was based upon 
grade instead of class; that the law and the Executive 
Orders and/or regulations were mandatory and left re¬ 
spondents without discretion in the matter, but, con- 
6 trary to their lawful duty respondents did unlaw- 
fullv and capriciouslv dismiss relator from her said 
position in the classified civil service. 

9. That if, due to a lack of appropriations, it became 
necessary to separate any such employees from the service 
of the United States Government in anv such class where 
their services were needed it became, and was, the duty of 
respondents to furlough such said employees and not dis¬ 
miss them, and when the condition that made necessary 
such furlough ceased to exist relator should have been re¬ 
turned to her work; that it is admitted there was ample 
work in relator’s class and the only reason assigned for 
relator’s discharge was a lack of sufficient appropriations 
and that before the Civil Service Commission had a lawful 
list before the Commission which said Commission could 
approve the separation of relator from her position em¬ 
ployment conditions in the Bureau of Internal Revenue had 
changed and there was work for relator and appropriations 
available to pay for same; that relator does not believe that 
at any time was there a lack of work in relator’s class so 
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as not to require the services of relator, neither wa3 there 
a lack of funds to pay for such employment, but if such 
a condition did actually exist, which due to lack of informa¬ 
tion relator does not admit did exist, then it was the duty 
of respondents to first place those employees in relator’s 
class who had a lower rating* than relator upon fujrlough 
before placing* relator upon furlough; instead of thijis per¬ 
forming their duty, as required by law, respondents 
ignored all such other employees in relator’s class having 
such lower ratings, and instead of placing relator upon 
furlough the Commissioner of Internal Revenue advised 
relator they were granting no furloughs aijd that 
7 relator was, dismissed, all of such action u]don the 
part of respondents being capricious and unlawful 
and to the hurt and injury of relator. 

10. That before the said Commissioner of Internal Rev¬ 
enue could lawfully remove relator from her work] under 
such civil service appointment, under the law and the Civil 
Service Regulations, the Secretary of the Treasury and the 
Civil Service Commission are required to apprdve the 
action of said Commissioner; that pursuant to the require¬ 
ments of said law and said regulations, the said Commis¬ 
sioner of Internal Revenue prepared a list containing the 
names of twenty-nine (29) persons recommended for re¬ 
moval as of July 15, 1933 (said Commissioner acting under 
authority of said Section 213 of the Economy Act of June 
30, 1932, in selecting for dismissal married person^ whose 
spouses were also employed in the Government service) of 
which relator vras one; that such said list was prepared 
and executed by the Commissioner of Internal flevenue 
without compliance with the law and regulations |in that 
said Commissioner did not revise and coordinate the effi¬ 
ciency ratings of the employees in his said Bureau and the 
said list executed by the said Commissioner was made with¬ 
out first revising* and coordinating the efficiency ratings 
and said Commissioner could not prepare a lawful jlist for 
separation without such revised ratings and, therefbre, the 
list as executed by said Commissioner was an unlawful list 
and one on which no employee could be lawfully disinissed; 
that in preparing and executing said separation jlist the 
said Commissioner did not follow the rating system re¬ 
quired for dismissal of civil service employees, and the list 
executed by said Commissioner recommending relator’s 
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dismissal was an unlawful and improper list and one on 
which relator could not be lawfully dismissed; that 

8 said Commissioner of Internal Revenue upon ex¬ 
ecuting his recommendations sent the said list to the 

Secretary of the Treasury for his approval, and said Sec¬ 
retary of the Treasury without any investigation as to the 
correctness of sgid list did, through the Assistant Secre¬ 
tary of the Treasury, place his indorsement on such said 
unlawful list and forwarded same to the Civil Service Com¬ 
mission where it was received on or about Julv 17, 1933, 
at a time after , said Commissioner of Internal Revenue 
had already separated relator from her employment and 
had refused to allow her to return to work. 

11. That some time after said separation list was re¬ 
ceived by the Civil Service Commission the said list was 
returned by the Civil Service Commission directly to the 
said Commissioner of Internal Revenue with the advice 
that the required procedure had not been followed and 
that the Civil Service Commission could not approve the 
said separation list as it was received by the said Civil 
Service Commission; that following such action on the part 
of the Civil Service Commission the said Commissioner 
of Internal Revenue did, on or about September 16, 1933— 
in an effort to avoid the defects in said list as previously 
executed and forwarded by him—appoint a Board of Re¬ 
view for the declared purpose of revising and coordinating 
the efficiency ratings of the employees of the Bureau of In¬ 
ternal Revenue and reporting thereon, which action was 
necessary and mandatory before any separation list could 
properly be prepared upon which any civil service em¬ 
ployee in said Bpreau could be lawfully dismissed. 

12. That subsequent to the appointment of said Board 
of Review and prior to any findings and report thereon 
by said Board of Review, on or about October 17, 1933, 

the Civil Service Commission wrote the Treasury 

9 Department (said Bureau of Internal Revenue be¬ 
ing under the direction and control of the Treasury 

Department) advising that it was the view of the said 
Civil Service Commission that relator and other employees 
in like status should be restored to duty pending the ap¬ 
proval of the proposed separations, and that it was under¬ 
stood by said Ciyil Service Commission that relator and 
other said employees named in said separation list were 
on furlough and were being carried on the rolls in a non- 
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pay status pending final action, and that relator and some 
of the others of such employees had apparently cjlready 
been on furlough in excess of ninety days without approval 
of said Civil Service Commission; that following the re¬ 
ceipt of such letter by the Treasury Department,! on or 
about October 25, 1933, (and prior to any findings and 
report by said Board of Review) the Commissioner of 
Internal Revenue wrote the Secretary of the Tileasurv 
advising that the Civil Service Commission had not ap¬ 
proved said separation list and that said Civil Service 
Commission considered the employees named on said sepa¬ 
ration list as being on leave without pay; that there were 
then in the office of the Commissioner of Internal Revenue 
requisitions for stenographers, typists and clerks and that 
he, the said Commissioner of Internal Revenue, recom¬ 
mended that twenty-five of said employees be taken off of 
said separation list and restored to duty, and that an addi¬ 
tional leave without pay for 30 days be given thcjse em¬ 
ployees named by him for restoration to duty. 

13. That notwithstanding the fact that at the tpne the 
said Commissioner of Internal Revenue wrote tlje said 
letter, on or about October 25, 1933, to the Secretary of 
the Treasury there was ample work to require relator’s 

services in her class and funds to pay for same, 
10 and that there had been no findings or report by 

said Board of Review, said Commissioner of In¬ 
ternal Revenue did wilfully, wrongfully, capriciously and 
unlawfully fail and refuse to restore relator to diity. 

14. That relator is informed and believes, and therefore 
avers, that of the twenty-nine originally included on said 
separation list twenty-five of said employees were restored 
to duty, one resigned, and two were retired after j having 
served for thirtv years, and that relator was the ohlv one 
of such employees who was actually separated from the 
service by such unlawful and capricious acts of the re¬ 
spondents. 

15. That on or about November 27, 1933, the Chairman 
of the said Board of Review wrote a letter direct: to an 
investigator of the said Civil Service Commission iti which 
he recommended the discharge of relator on the grounds 
that relator’s separation rating was the lowest in Grade 
CAF8, and relator is informed and believes, and therefore 

2—6560a 
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avers, that said Board of Review made no attempt to re¬ 
vise and coordinate the efficiency ratings of the employees 
in relator’s class and made no findings as to such, and 
had such been done it would have been found that there 
were several employees in relator’s class with lower ratings 
who would have been dismissed, under the law, prior to 
relator; that the recommendation of said Chairman could 
not have been lawfully acted upon by respondents unless 
it had been approved by the said Commissioner of Internal 
Revenue and the said Secretary of the Treasury, and that 
it was sent direct to an investigator of said Civil Service 
Commission without such approval; that at the time said 
Chairman of the Board of Review made such recommen¬ 
dation there was work for relator in said Bureau of In¬ 
ternal Revenue and in her class and sufficient ap- 

11 propriations to pay for same and, therefore, the 
recommendation of said Chairman of the Board of 

Review and the action of respondents in dismissing relator 
was unlawful, capricious and violative of relator’s rights. 

16. That subsequent to the recommendation of the said 
Chairman of the Board of Review the Civil Service Com¬ 
mission advised the Treasury Department that said Civil 
Service Commission felt that final action on the dismissal 
of relator should not be taken without taking into con¬ 
sideration the then present employment conditions in the 
said Bureau of Internal Revenue, whereupon, on or about 
December 26, 1933, the Treasury Department wrote the 
Civil Service Commission advising that it did not agree 
with the Commission in this regard and that relatori’s 
position was determined by employment conditions as of 
July, 1933; that such action on the part of respondents 
in dismissing relator under such conditions was unwar¬ 
ranted, capricious and unlawful and violative of relator’s 
rights. 

17. That at the time the said Board of Review made its 
recommendations there was work for relator in said Bureau 
of Internal Revenue and funds to pay for same, and the 
alleged cause for relator’s dismissal had ceased to exist 
at the time such recommendation was made to the Civil 
Service Commission, and neither the Chairman of the 
Board of Review, the Commissioner of Internal Revenue 
nor the Secretary of the Treasury had any authority or 
discretion allowing them to make any recommendation for 
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the discharge of a civil service employee based ifpon a 
ground that did not in fact exist, and such action i by re¬ 
spondents was based upon pretext, was capricious ajnd un¬ 
lawful, and resulted in the unlawful dismissal of Relator 
from her position, to her hurt and injury. 

12 18. That neither Section 213 of the Econoipy Act 
of 1932, nor any other section thereof, authorizes 

or empowers any executive official to discharge Civijl Serv¬ 
ice employees in order to make room for the employment 
of other persons who are not already employed j in the 
Civil Service, and the Commissioner of Internal Revenue 
was without power to discharge aYiv Civil Service employee 
in his Bureau on the grounds that there was a lack of ap¬ 
propriations while at the same time he was inductihg into 
the same class entirely new employees, and relatojr is in¬ 
formed and believes, and therefore avers, that prio^ to the 
findings of the Board of Review and of the approval given 
by the Civil Service Commission in January, 1934, pf rela¬ 
tor’s dismissal, that said Commissioner of Internal Reve¬ 
nue did have sufficient appropriations for the class iji which 
relator was employed and was employing, with the ap¬ 
proval of the Civil Service Commission, entirely new audi¬ 
tors and employees for work in said class, and relator’s 
discharge under such conditions was unlawful, capricious, 
and violative of her rights. 

. 1 

19. That the recommendation made by the Chairman of 

J i 

the Board of Review was made on or about November 27, 
1933, and was made direct to an investigator of tljie Civil 
Service Commission and did not receive the indorsement 
and approval of the Commissioner of Internal Revenue and 
the Secretarv of the Treasurv, and it was this recoihmenda- 
tion that was finally approved in January, 1934,! by the 
Civil Service Commission, and the respondents sQught to 
make their actions retroactive and effective as of July 15, 
1933, all of such action being contrary to law and yiolative 
of relator’s rights, and was null and void and of no effect. 

20. That on or about November 11, 1933^ relator 

13 would have served the United States Government 
as a Civil Service employee for a period of fifteen 

years and would have, under the law, been entitled to an 
annuity as a retired employee, having served thb United 
States Government for a period of fifteen years, and on 
January 22,1934, the date relator is informed her dismissal 
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was finally approved, relator would have served the United 
States Government as a Civil Service employee for more 
than fifteen years, and the action of respondents in attempt¬ 
ing to make relator’s dismissal retroactive to July 15, 1933, 
was illegal, capricious, and calculated to injure relator and 
defeat her rights to such annuity. 

21. That relator is a certified public accountant and an 
auditor whose work has always been satisfactorv in the 
Bureau of Internal Revenue, and relator is informed and 

believes and therefore avers that she was the onlv certi- 

•/ 

fied public accountant in her grade of the audit class, and 
was at all times during her service to the United States 
Government, and now is, well qualified to perform the serv¬ 
ices required in the class to which she belongs, and the 
last rating furnished her bv the Civil Service Commission, 
under date of June 10, 1933, shows that she had a rating 
of 89.00, such rating being higher than a considerable num¬ 
ber of married employees (whose spouses were also em¬ 
ployed by the United States Government) in her class, and 
that such other employees with such lower ratings should 
have been discharged before relator was discharged, if 
there was reason of anv kind to discharge anv of such em- 
ployees; that there is a distinction between 4 ‘class” and 
4 'grade” and that respondents have sought to discharge 
relator solely upon a basis of “grade” instead of “class,” 
contrary to the law and to the hurt and injury of relator. 

22. That there were no other grounds upon which 
14 respondents could separate relator from her services 
with the United States Government, and if there had 
been any such other grounds involving charges against 
relator under the law and regulations it would have been 
necessary to prefer charges against relator, and hearings 
held and charges sustained, before relator could have been 
so removed; that to the best of relator’s knowledge and 
belief no such charges were ever preferred and relator has 
at no time been accorded a hearing on any such charges. 

23. That relator believes, and therefore avers, that Sec¬ 
tion 213 of the Economy Act of June 30, 1932, does not 
apply to relator, but that if it does then said Section 213 
of said Act relator believes to be class legislation and as 
such is contrary to public policy, good morals and recog¬ 
nized social standards, discriminating against and penaliz¬ 
ing married persons in the service of the United States 
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Government, of which relator is one, and said section is 
therefore null and void, and of no force and effect! 

24. That relator was entitled to be, and remain jat, her 
said work and duty in said Bureau of Internal Revenue 
at all times from July 15, 1933, until some order duly and 
legally formulated, executed and issued by the said Com¬ 
missioner of Internal Revenue, dismissing relator, was 
legally approved by the Secretary of the Treasury And the 
United States Civil Service Commission, and that tjliis has 
never been done and relator has been dismissed pnd re¬ 
spondents refuse to restore her to her work notwithstand¬ 
ing that relator has diligently sought every authority at her 
command and knowledge in an effort to be restored tp duty; 
that relator was ready and willing, and offered And de¬ 
manded that she be returned to and continued at her 

15 said duties in the Bureau of Internal Revenue on and 
after July 15, 1933, but was prevented from, and 
refused the right of, so doing bv the officers of said Bureau 
acting under the direction and orders from the said Guv T. 
Helvering, Commissioner of Internal Revenue, who noti¬ 
fied relator not to return to or resume her said duties; 
that relator is now, and has at all times been, ready and 
willing to return to her said duties, and is unlawfpllv de- 
nied her right to do so. 

25. That since the 15th day of July, 1933, relator has 
made every reasonable effort to have this, her caijise, ad¬ 
judicated by the proper authorities and has contiguously 
sought to be returned to her work and duties, and has con¬ 
tinued her efforts in that direction up until she Redded 
she had exhausted all possible resources to that end,| where¬ 
upon she files this petition; that relator is without legal 
remedy in the premises except mandamus; that mandamus 
should be granted to protect relator’s rights under [the law 
and the rules and regulations relating to civil service em¬ 
ployees of the United States Government. 

Whereupon, the premises considered, relator prgys that 
a writ of mandamus may issue to the respondents, Guy 
T. Helvering, Commissioner of Internal Revenue ;j Henry 
Morgenthau, Jr., Secretary of the Treasury; Hhrry B. 
Mitchell, Lucille Foster McMillan, and Leonard D.j White, 
Commissioners of the United States Civil Service Com¬ 
mission, commanding them to vacate the order, apd their 
approval thereof, dismissing relator as of July lp, 1933, 
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from her position as an accountant and auditor, C. A. F. 8, 
at a salary of $2,900.00 per annum, in the Bureau of Inter¬ 
nal Revenue; and to restore relator to her said position; and 
to continue relator in her said position in said office and 
Bureau in her status and at her compensation until she is 
removed, reduced or otherwise eliminated in accord- 

16 ance with the Acts of Congress, orders of the Presi¬ 
dent of the United States, and rules and regulations 

of the United States Civil Service Commission relating 
thereto; and to pay to relator her back salary from July 
15, 1933, to the date of restoration of her said position, 
with interest thereon. 

And for such other and further relief as to the Court 
mav seem just and proper. 

LILLIAN H. RHODES. 

F. HUNTER CREECH, 

Attorney for Relator. 

Lillian H. Rhodes, being first duly sworn, on oath states 
that she had read the foregoing petition by her subscribed, 
and knows the contents thereof; that the matters and things 
therein stated as of her personal knowledge are true, and 
those stated upon information and belief, she believes to 
be true. 

LILLIAN H. RHODES. 

Subscribed and sworn to before me this the 24th day of 
September, 1934. 

[notarial seal.] GEO. A. BERRY, 

Notary Public, D. C. 

17 Joint Ansiver and Return of the Respondents to 

Amended Petition for Mandamus and Rule to 
Shoiv Cause. 

Filed October 30, 1934. 

*##*••* 

Now come the respondents, Guy T. Helvering, Commis¬ 
sioner of Internal Revenue; Henry Morgenthau, Jr., Secre¬ 
tary of the Treasijry; and Harry B. Mitchell, Lucille Foster 
McMillin, and Leonard D. White, Commissioners of the 
United States Civil Service Commission; now and at all 
times saving and reserving unto themselves all exceptions 
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to the many imperfections, uncertainties and defects jn the 
amended petition for the writ of mandamus filed hjerein, 
and reserving unto themselves all benefits of the la[ck of 
jurisdiction of the Court appearing on the face o i said 
amended petition to grant the relief prayed, and tlib lack 
of jurisdiction of the Court to direct them to perform 
the acts in question, and relying upon the same as iif de¬ 
murrer had been specifically interposed, for theirj joint 
answer to said amended petition and return to the rule 
to show cause, or so much thereof as is material foij them 
to answer, sav: 

1. These respondents have no information or knowledge 
sufficient to form a belief as to the averments of paragraph 
one of said amended petition. 

2. These respondents admit the averments of paragraph 
two. 

3. These respondents admit the averments of paragraph 

three. | 

4. These respondents admit the averments of paragraph 
four, except that the respondent Mitchell avers that he is 
a resident of the State of Montana, the respondent White 

avers that he is a resident of the State of Illinois, 
18 and the respondent McMillin avers that she is a 
resident of the State of Tennessee. 


5. These respondents admit the averments of paragraph 
five of said amended petition, except that they have no 
information or knowledge sufficient to form a belief as to 
the averment that the relator is a certified public account¬ 
ant. 

6. Answering paragraph six of said amended petition, 
these respondents admit that relator had been enjployed 
by the Bureau of Internal Revenue, Treasury Department, 
in a class of positions known as assistant accountant and 
auditor, in Grade C. A. F. 7 of the Classification Act of 
1923, as amended, at a salary of $2,900.00 per annuifi, from 
July 3, 1930, to November 1, 1930, and in a class (if posi¬ 
tions known as associate accountant and auditor, ip Grade 
C. A. F. 8, of the Classification Act of 1923, as aihended, 
from November 1, 1930, to July 15, 1933; and that relator 
was duly certified for the position of auditor by the Civil 
Service Commission after passing a competitive Civil Serv¬ 
ice examination therefor, and was appointed. | 
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Further answering said paragraph, these respondents 
admit that relator had served continuously up until July 

15, 1933, for more than fourteen years and eight months, 
as an employee of the classified Civil Service in the Bureau 
of Internal Revenue and the Treasury Department. 

Further answering said paragraph, these respondents 
are advised that the remaining averments thereof consti¬ 
tute conclusions of law and conclusions of the relator which 
they are not required to answer. 

7. Answering paragraph seven of said amended petition, 
these respondents admit that relator’s services were termi¬ 
nated effective July 15, 1933, and that she was so 

19 advised by the Commissioner of Internal Revenue. 

These respondents have no information or knowl¬ 
edge sufficient to form a belief as to what relator’s imme¬ 
diate chief, or the Personnel Division of the Bureau of 
Internal Revenue, told relator concerning her dismissal. 

These respondents admit that Section 213 of the so-called 
Economy Act of June 30, 1932, is correctly copied in this 
paragraph. 

8. Answering paragraph eight of said amended petition, 
these respondents admit that the quotations contained 
therein from Executive Orders and from the Act of June 

16, 1933, are correct. 

These respondents are advised that the averment in said 
paragraph that Section 213 of the so-called Economy Act 
of June 30, 1932, must be considered in connection with 
such Executive Orders and statutory provision, is a con¬ 
clusion of law which they are not required to answer. 

These respondents deny all the other averments of para¬ 
graph eight of said amended petition. 

9. Answering paragraph nine of said amended petition, 
these respondents admit that there was ample work in 
relator’s class on July 15, 1933, and the only reason as¬ 
signed for relator’s discharge was a lack of sufficient ap¬ 
propriations, these respondents (the respondent-members 
of the Civil Service Commission upon information and 
belief) averring the fact to be that there was a lack of 
funds. These respondents (the respondent-members of 
the Civil Service Commission upon information and belief) 
further admit that no furloughs were granted. 

These respondents further admit that on September 
13, 1933, there were returned to the Bureau of Internal 
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20 Revenue impounded funds which had caused the lack 
of sufficient appropriations just referred to. j 

These respondents are advised that the remaining aver¬ 
ments of said paragraph constitute conclusions of law and 
conclusions of the relator which they are not required to 
answer, but, if required to answer, deny the same. 

10. Answering paragraph ten of said amended petition, 
these respondents admit that the Commissioner of Ipternal 
Revenue prepared a list containing the names of twenlty-nine 
persons recommended for removal as of July 15, lj933, of 
which relator was one, and transmitted the same on July 5, 
1933, to the Secretary of the Treasury for his approval, 
and that the Acting Secretary of the Treasury, on July 15, 
1933, approved the said list and caused the same tcj be re¬ 
ferred, on July 17, 1933, to the Civil Service Comrjiission. 

These respondents deny, upon information and belief, 
that the Acting Secretary of the Treasury approyed the 
said list, without any investigation as to its correctness. 

These respondents are advised that the remaining aver¬ 
ments of said paragraph constitute conclusions of law and 
of the relator which they are not required to answer.! 

11. Answering paragraph eleven of said amended peti¬ 
tion, these respondents deny that the separation lifct com¬ 
piled by the Commissioner of Internal Revenue was re¬ 
turned by the Civil Service Commission. 

Further answering said paragraph, these respondents 
admit that on September 16, 1933, the Commissioner of 
Internal Revenue appointed, at the suggestion of the Civil 
Service Commission, a Board of Review to consider the 
efficiency ratings of employees of the Burea4 of In- 

21 ternal Revenue and the separation ratings df those 
listed for separation, this having not been done prior 

to the submission of said list to the Civil Service Commis¬ 
sion. 

These respondents are advised that the remaining aver¬ 
ments of said paragraph constitute conclusions of law 
which they are not required to answer. 

12. These respondents admit the averments of para¬ 
graph twelve of said amended petition. 

13. Answering paragraph thirteen of said amended peti¬ 
tion, these respondents admit that on or about October 25, 
1933, there was ample work in relator’s class and fjmds to 
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pay for same, and that there had been no findings or report 
of said Board of Review on that date. 

These respondents are advised that the remaining aver¬ 
ments of said paragraph constitute conclusions of law 
which they are not required to answer, but nevertheless 
denv the same. 

14. Answering paragraph fourteen of said amended peti¬ 
tion, these respondents deny the averments thereof, as al¬ 
leged, and aver the fact to be that, of the twenty-nine indi¬ 
viduals whose names were included on the separation list, 
twenty were restored to duty, four resigned or refused to 
return, and five, including relator, were actually separated, 
three of these being entitled to retirement annuities after 
involuntary separation, under Section 8(a) of the Act of 
June 16, 1933. 

15. These respondents deny the averments of paragraph 
fifteen of said amended petition, as therein set out. 

16. Answering paragraph sixteen of said amended peti¬ 
tion, these respondents admit that on or about December 

26, 1933, the Treasury Department wrote the Civil Service 

Commission to the effect that relator’s position was 
22 determined by employment conditions as of July, 
1933. These respondents deny all the other aver¬ 
ments of said paragraph, as therein set out. 

17. Answering paragraph seventeen of said amended 
petition, these respondents admit that, at the time the said 
Board of Review made its recommendations on November 

27, 1933, there was work in said Bureau of Internal Reve¬ 
nue in relator’s class of employment and funds to pay for 
same. 

These respondents are advised that the remaining aver¬ 
ments of said paragraph constitute conclusions of law and 
of the relator which they are not required to answer, but 
nevertheless denv the same. 

18. Answering paragraph eighteen of said amended peti¬ 
tion, these respondents admit that, between September 13, 
1933, and January 18, 1934, the Commissioner of Inter¬ 
nal Revenue had sufficient appropriations for the class to 
which relator had been employed, but denies that he was 
employing entirely new auditors and employees for work 
in that class. 
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These respondents are advised that the remaining aver¬ 
ments of said paragraph constitute conclusions of law which 
they are not required to answer. 

19. These respondents deny the averments of paragraph 
nineteen of said amended petition. 

20. Answering paragraph twenty of said amended peti¬ 

tion, these respondents admit that, on or about November 
11, 1933, relator would have served the United States Gov¬ 
ernment as a Civil Service employee for a period of fifteen 
years, and on or about January 22, 1934, she wofild have 
served the United States Government as a Civil j Service 
employee for more than fifteen years. | 

These respondents are advised that the regaining 
23 averments of said paragraph constitute conclusions 
of law which they are not required to answejr. 

21. Answering paragraph twenty-one of said amended 
petition, these respondents have no information or knowl¬ 
edge sufficient to form a belief as to the avermehts that 
the relator is a certified public accountant or that [she was 
the only certified public accountant in her grade arid class. 

Further answering said paragraph, these respondents 
admit (the respondent-members of the Civil Service Com¬ 
mission upon information and belief) that relator’s work 
as an auditor in the Bureau of Internal Revenue has been 
satisfactory, that she is qualified to perform the services 
required in her class, and that the last efficiency rating 
furnished her with 89%. These respondents ddny that 
relator’s rating was higher on July 15, 1933, thpn other 
married employees in her class, whose spouses wbre also 
employed by the United States or the District of Columbia. 

These respondents are advised that the remaining aver¬ 
ments of said paragraph constitute conclusions of law 
which they are not required to answer, but, if required to 
answer, deny the same, except that they admit that there 
is a distinction between 44 class” and 44 grade”. 

22. Answering paragraph twenty-two of said amended 
petition, these respondents admit the averments that no 
charges were ever preferred against the relator, and, there¬ 
fore, that relator has at no time been accorded any hearing 
on any charges against her growing out of her employment 
in the Bureau of Internal Revenue. 
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Further answering said paragraph, these respondents 
are advised that the remaining averments thereof 

24 constitute conclusions of law and conclusions of the 
relator which they are not required to answer. 

23. These respondents are advised that the averments of 
paragraph twenty-three of said amended petition consti¬ 
tute conclusions of law which they are not required to 
answer, but, if required to do so, deny the same. 

24. Answering paragraph twenty-four of said amended 
petition, these respondents admit that the relator desired 
to return to her former duties in the Bureau of Internal 
Revenue after July 15, 1933, but that she has been refused 
the right to do so bv the officers of said Bureau. 

These respondents are advised that the remaining aver¬ 
ments of said paragraph constitute conclusions of law 
which they are not required to answer. 

25. Answering paragraph twenty-five of said amended 
XJetition, these respondents admit that the relator has con¬ 
tinuous! v sought to be returned to her former work and 
duties in the Bureau of Internal Revenue; but deny all the 
remaining averments of said paragraph. 

Further answering said petition, these respondents aver 
that on July 15, 1933, it became and was necessarv to re- 
duce the personnel in the Bureau of Internal Revenue of 
the Treasury Department of the United States Govern¬ 
ment, by reason of lack of salary appropriations; that the 
said relator, on said date, was a married person living with 
her husband, and was employed in said Bureau of Internal 
Revenue in a class of positions known as associate account¬ 
ant and auditor in Grade C. A. F. 8; that the respondents, 
Commissioner of Internal Revenue and Secretary of the 
Treasury, in the , exercise of the discretion reposed in 
them, determined that the personnel in the class in 

25 which relator was employed should be reduced by 
dismissal on account of such lack of appropriations; 

that relator ? s husband, on said date, was also in the serv¬ 
ice of the United States Government; that acting pursuant 
to the discretion rpposed in them, and in accordance with 
law, Presidential Executive Orders and Regulations, the 
respondents, Commissioner of Internal Revenue and Sec¬ 
retary of the Treasury, as required by Section 213 of the 
so-called Economy Act of June 30, 1932, selected relator 
for dismissal, and thereafter dismissed her on July 15, 
1933, and so notified the Civil Service Commission on July 
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17, 1933; that on January 18, 1934, the Civil ServicL Com¬ 
mission, in the exercise of the discretion reposed! in the 
respondent-members thereof, and in accordance with law, 
rules, regulations and executive orders, approved relator’s 
separation from the service on account of reduction of 
force; and on January 22, 1934, relator was advised that, 
at the direction of the respondent, Secretary of the Treas¬ 
ury, her services were discontinued, effective July 15, 1933. 

Further answering said petition, and while insisting that 
all acts done or caused to be done bv them were in con- 
formity with law, the Civil Service rules and regulations, 
and executive orders, these respondents are advised and 
believe, and therefore aver, that relator shows by per pe¬ 
tition no vested right, title, or interest in or to the Employ¬ 
ment formerly exercised bv her in the Bureau of internal 
Revenue of the Treasury Department, and that tpe rela¬ 
tion of said relator, as an employee, to the executive civil 
service, in respect of appointment, promotion, and removal, 
is a matter wholly within the competence and cognizance 
of the political department, and the action of the liead of 
an executive department in respect thereof is not 
26 subject to be reviewed, reversed, set aside, or con¬ 
trolled by a court of law, nor can his action!in that 
behalf be commanded, directed, or compelled by the writ 
of mandamus, as the relator in her said petition has (prayed. 

Wherefore, having fully answered said petition, these re¬ 
spondents prav that thev mav be dismissed with their costs. 

GUY T. HELVERING, 

Commissioner of Internal Revenue. 

H. MORGENTHAU, Jr., j 

Secretary of the Treasury. 

HARRY B. MITCHELL, | 

United States Civil Service Commissioner. 

LUCILLE FOSTER McMILLAN, 
United States Civil Service Commissioner. 

LEONARD D. WHITE, 

United States Civil Service Commissioner. 

LESLIE C. GARNETT, 

United States Attorney; 

H. L. UNDERWOOD, 

Assistant United States Attorney; 

JOHN J .WILSON, 

Assistant United States Attorney; 

Attorneys for Respondents. 
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District of Columbia, ss: 

I, Guy T. Helvering, Commissioner of Internal Revenue, 
do solemnly swear that I have read the foregoing answer 
and return by me subscribed, and know the contents thereof; 
that the statements therein made of my personal knowledge 
are true, and those made as upon information and belief 
I believe to be true. 

: GUY T. HELVERING, 

Commissioner of Internal Revenue. 

Subscribed and sworn to before me this 29th day of Octo¬ 
ber, 1934. 

[notarial seal.] C. E. BITTINGER, 

Notary Public, D. C. 

27 District of Columbia, ss: 

I, Henry Morgenthau, Jr., Secretary of the Treasury, do 
solemnlv swear that I have read the foregoing answer and 
return by me subscribed, and know the contents thereof; 
that the statements therein made of my personal knowledge 
are true, and those made as upon information and belief I 
believe to be true. 

H. MORGENTHAU, Jr., 
Secretary of the Treasury. 

Subscribed and sworn to before me this 30" day of Octo¬ 
ber 1934 

’ [notarial seal.] SAMUEL H. MARKS, 

Notary Public, I). C. 

My commission expires Dec. 1, 1937. 

District of Columbia, ss: 

We, Harry B. Mitchell and Leonard D. White, members 
of the United States Civil Service Commission, do solemnly 
swear that we have read the foregoing answer and return 
by us subscribed, and know the contents thereof; that the 
statements therein made of our personal knowledge are 
true, and those made as upon information and belief we 
believe to be true. 

HARRY B. MITCHELL, 
Member of the United States 
Civil Service Commission. 
LEONARD D. WHITE, 

Member of the United States 
Civil Service Commission. 
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Subscribed and sworn to before me this 27|th day 
of October, 1934. ! 

[notarial seal.] M. J. McAULIFFE,, 

Notary Public, D. C. 

Demurrer to Answer of Respondents. j 

Filed March 12, 1935. ! 


The relator says that the answer of the respondents is 
bad in substance. 

F. HUNTER CREECHI, 

Attorney for Relator. 

To LESLIE C. GARNETT, Esq., 

U. S. Attorney, D. C., and 
JOHN J. WILSON, Esq., 

Asst. U. S. Attorney, D. C. 

Please take notice that the points to be submitted in sup¬ 
port of this demurrer, and the authorities intenddd to be 
used, are attached hereto. The rules of the abovj* Court 
require that if you oppose the sustaining of the above de¬ 
murrer, you or your counsel, shall, within five days from the 
date of service of a copy of this demurrer upon you, or such 
further time as the said Court may grant, or as thel parties 
to this suit may agree upon, file in reply with the pierk of 
said Court, a statement of the points and authorities upon 
which you rely, and serve a copy thereof upon counsel for 
the Relator. 

F. HUNTER CREECH, 

Attorney for Rklator. 

29 Supreme Court of the District of Columbia. 

Wednesday, June 26, 1935. 

Session resumed pursuant to adjournment, Hoi}. Daniel 
W. O’Donoghue, Justice, presiding. 


Upon consideration of the demurrer filed hereih, to the 
answer of the respondents, it is ordered that said demurrer 
be, and the same is hereby overruled, whereupon, [the rela¬ 
tor elects to stand upon her demurrer filed herein and 
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judgment is accordingly ordered in conformity therewith, 
and the amended, petition filed herein is hereby dismissed 
and the rule to show cause issued thereon is discharged. 

Wherefore, it is considered that relator take nothing by 
this action, that respondents go hence without day, be for 
nothing held and recover of relator their costs of defense 
to be taxed by thg clerk and have execution thereof. 

From the foregoing judgment the relator by her attor¬ 
ney of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk 
in lieu thereof. 


Objections and Exceptions to Action of Court. 

Filed July 19, 1935. 


Conies now the) relator in the above-entitled cause this 
19th day of July, 1935, and objects and excepts to the ac¬ 
tion of the Court in overruling the demurrer of the relator 
to the answer filed by the respondents. 

30 The relator further objects and excepts to the ac¬ 
tion of the Court in discharging the Rule herein and 
in dismissing the Amended Petition for Mandamus filed 
herein by the relator, and for grounds of said exceptions 
says that said action of the Court is contrary to law and 
that on the Amepded Petition for Mandamus filed by the 
relator and the Answer thereto by the respondents, the 
relator is entitled to the relief praved for. 

F. HUNTER CREECH, 

Attorney for Relator. 

Memorandum. 


July 19, 1935.—$50 cash deposited in lieu of bond on ap¬ 
peal. 


Assignment of Errors. 


Filed July 29, 1935. 


**#**## 


The relator assigns for review on appeal errors com¬ 
mitted by the trial court in the following particulars: 
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1. The Court erred in overruling the demurrer to the 

joint answer and dismissing the amended petition |for man¬ 
damus. | 

2. The Court erred in holding the joint answer consti¬ 
tuted a good defense. 

3. The Court erred in holding that the amended petition 
did not state a good cause of action. 

4. The Court erred in holding that Section 213 of the 
Act of Congress approved June 30, 1932 (Publici No. 212, 

72d Congress) deprived relator of all her rights as 
31 a classified civil service employee of the United 
States Government. 

F. HUNTER CREECH, 

Attorney for Relator. 

Service of a copy of the above assignment of ^rrors ac¬ 
knowledged this 29 dav of Julv, 1935. 

LESLIE C. GARNETT, 

United States Attorney; 
JOHN J. WILSON, j 
Assistant United States Attorney , 
Attorneys for Respondents. 

Designation of Record. 


Filed July 31, 1935. 


The Clerk, in preparing the transcript of record in the 
above entitled cause, will embody therein the following: 

1. Amended petition for mandamus filed September 25, 
1934. 

2. Joint answer and return of the respondents t() amended 
petition for mandamus and rule to show cause, filed October 
30, 1934. 

3. Demurrer to answer and notice, filed March 12,1935. 

4. Order overruling the demurrer, entering | judgment 
thereon for the respondents, dismissing the amehded peti¬ 
tion' for mandamus, and discharging the rule. 

5. Memo, of notation of appeal in open court, land fixing 
penalty bond on appeal. 

6. Objections and exceptions to action of cour|. 
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7. Memo, showing deposit of $50.00 4n cash in lieu 

32 of bond. 

8. Assignment of errors and this designation. 

F. HUNTER CREECH, 

Attorney for Relator. 

Copy of foregoing designation received this 31st day of 
Julv, 1.935. 

LESLIE C. GARNETT, 

United States Attorney; 
JOHN J. WILSON, 

Assistant U. S. Attorney, 

, Attorneys for Respondents. 

33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoingpages 
numbered from 1 to 32, both inclusive, to be a true and cor¬ 
rect transcript of the record according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 84388 at Law, vrherein The United 
States of America, on the relation of Lillian H. Rhodes, is 
relator and Guy T. Helvering et al. are defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of September, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6560. The United States of America, on the Relation 
of Lillian H. Rhodes, Appellant, vs. Guy T. Helvering, 
Commissioner of Internal Revenue, et al. United States 
Court of Appeals for the District of Columbia. Filed Sep. 
27,1935. Henry W. Hodges, Clerk. 
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overruling a demurrer to appellees’ answer to appel¬ 
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On and prior to July 15, 1933, appellant was and had 
been employed in the Bureau of Internal Revenue as a 
duly qualified classified civil service employee at an 
annual salary of ^2,900.00, and had served continuously 
as such for more than fourteen years and eight months. 
(R. pp. 3, 15, 16.) 

On July 7, 1933, appellee Helvering advised appel¬ 
lant that he had recommended her dismissal effective 
July 15, 1933, on which latter date she was dismissed. 
(R. pp. 3, 17.) From the latter date until the com¬ 
mencement of this action she unsuccessfullv sought re- 
instatement (R. pp. 13, 20). Her work in the Bureau 
of Internal Revenue was satisfactory; she was and is 
qualified to perform the services required in her class, 
and no charges were ever preferred against her (R. p. 

19) . At the time of her dismissal there was ample work 
in her class to keep her employed, and the only reason 
assigned for her dismissal was that there was a lack 
of sufficient appropriations necessitating a reduction 
in force (R. p. 16). Appellees first sought to remove 
appellant under the provisions of Sec. 213 of the Act 
of June 30, 1932 (Public—No. 212—72d Congress), 
which provides: 

“In anv reduction of personnel in anv branch 
or service of the United States Government or the 
District of Columbia, married persons (living with 
husband or wife) employed in the class to be re¬ 
duced, shall be dismissed before any other persons 
employed in such class are dismissed, if such hus¬ 
band or wife is also in the service of the United 
States or the District of Columbia. ’ ’ 

Appellant is a married person, living with her hus¬ 
band, who is likewise a government employee (R. p. 

20 ) . 
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To effect her dismissal the appellee Helvering pre¬ 
pared a separation list containing the names of twenty- 
nine persons, including that of appellant, recomihended 
for removal as of July 15,1933; he transmitted tl|is list 
to the Secretary of the Treasury who on July 17,, 1933, 
forwarded it to the Civil Service Commission (Jit. pp. 
7, 17). This list was not prepared and submitted ac¬ 
cording to law. 

Executive Order No. 4240, dated June 4th, 192^, pro¬ 
vides : 


44 Demotions and separations from each 


Class 


heretofore or hereafter established by the Per¬ 
sonnel Classification Board will be made in order 
beginning with the employee having the lowest 
rating, * * *” | 

4 4 All proposed demotions and separations pn ac¬ 
count of reductions of force shall be reported to 
the Personnel Classification Board for its approval 
and action suspended pending advice froip the 
Board.” j 

Under date of June 10, 1925, the Personnel Classifi¬ 
cation Board (now the Civil Service Commission, by 
virtue of the Act of June 30, 1932, Public—No. 212— 
72d Congress) transmitted 44 To heads of departments 
and independent establishments” regulations respect¬ 
ing Executive Order No. 4240, supra, as follows | 

44 1. The provisions of Executive order of June 
4, 1925, will govern demotions and separations of 
all employees within the District of Columbia who 
are subject to the classification act approved 
March 4, 1923. I 

4 4 2. The head of each department or establish¬ 
ment, where any reduction of the working force is 
contemplated, will compile a list showing the sep- 
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aration rating of all competing employees in his 
department or establishment who are allocated to 
classification grades in which demotions or sep¬ 
arations are to be made. * * *” 

Senate Document No. 127, 60th Congress, 1st Session, 
page 107. 

The United States Code, title 5, Chapter 12, Sec. 
648, provides: 

“ All promotions, demotions, or dismissals shall 
be governed by provisions of the Civil Service 
Rules, ” 

The list prepared and transmitted by appellee Hel¬ 
vering was received by the Civil Service Commission 
two days after appellant had been dismissed. The 
Civil Service Commission advised appellee Helvering 
that the list had not been prepared and submitted in 
accordance with the requirements of the foregoing 
order and regulations, and on September 16, 1933, ap¬ 
pellee Helvering appointed a Board of Review to con¬ 
sider the efficiency ratings of employees of his Bureau 
and the separation ratings of those listed for separa¬ 
tion (R. p. 17). 

Insufficiency of funds was the only reason assigned 
for appellant’s dismissal, and on September 13, 1933, 
there were returned and made available to the Bureau 
impounded funds which had caused the lack of funds 
above mentioned (R. p. 16). At the time of the ap¬ 
pointment of the Board of Review to determine appel¬ 
lant’s rating, no cause existed which would warrant 
her dismissal. 

The Civil Service Commission refused to approve 
her dismissal as requested and on or about October 17, 
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1933, wrote the Treasury Department that appellant 
and other employees in like status should be restored 
to duty pending the approval of the proposed separa¬ 
tions; that it was understood by the Commission that 
appellant and other employees named in the sepajation 
list were on furlough and were being carried o|n the 
rolls in a non-pay status pending such final actionj; that 
appellant and other employees in like situation appar¬ 
ently had been on furlough in excess of ninety j days 
without approval of the Commission (R. pp. 8, 9, 17). 
Appellees Helvering and Morgenthau accepted the 
view of the Commission that appellant was no - : dis¬ 
missed but had been and was on furlough. Following 
the receipt of this ruling of the Commission appellee 
Helvering, on or about October 25, 1933, wrote thb Sec¬ 
retary of the Treasury advising that the Civil Service 
Commission had not approved the separation listthat 
the Civil Service Commission considered the employees 
named on the separation list as being on leave without 
pay; that there were then in his office requisitions for 
various employees; that he recommended that twenty- 
five of said employees be taken off the separation list 
and restored to duty, and that an additional leave With¬ 
out pay for 30 days be given those named by him for 
restoration to duty (R. pp. 9, 17). Of the twenty-nine 
employees named on the separation list twenty were 
restored to duty, four resigned or refused to return, 
and five, including appellant, were actually dismissed. 
Of the latter five, three were entitled to retirement an¬ 
nuities under the Act of June 16, 1933 (R. p. 18). Ap¬ 
pellant was actually on furlough and the appellee Hel¬ 
vering did not ask for an extension of her furlough, as 
he did for other employees he restored to duty. Tender 
Section 9 (a) of the Act of June 16,1933 (Public4-No. 
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78—73d Congress), infra , he could not keep appellant 
on furlough in excess of ninety days without such exten¬ 
sion. 

On November 27,1933, the Board of Review made its 
recommendations. It is admitted that at this time 
there was work'in appellant’s class in the Bureau of 
Internal Revenue and funds to pay for same (R. p. 18) ; 
that twenty of the employees named on the same list 
with appellant had been restored to duty (R. p. 18) 
without any further oath of office. 

After the recommendations of the Board of Review 
the Civil Service Commission advised the Treasury De¬ 
partment that it felt final action on the dismissal of ap¬ 
pellant should not be taken without considering the 
then present employment conditions in the Bureau, to 
which the Treasury Department replied that appel¬ 
lant’s position ^as determined by employment condi¬ 
tions as of July 15,1933 (R. pp. 10, 18). 

After the report from the Board of Review, and 
upon the insistence of the Treasury Department, the 
Civil Service Commission on January 18, 1934, ap¬ 
proved the dismissal of appellant (R. pp. 11, 21). 
After exhausting every resource at her command to 
effect reinstatement, appellant brought this action for 
mandamus to require her reinstatement and, inciden¬ 
tally, payment for salary for the period she has been 
unlawfully kept from her employment. 

The lower court held that, while civil service em¬ 
ployees had prior to June 30, 1932, rights under the 
statutes, orders, rules and regulations that court of 
law would recognize, all such rights as appellant had 
were withdrawn by Sec. 213 of the Act of June 30, 
1932, supra. 
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ASSIGNMENTS OF ERROR. 

The appellant assigns for review on appeal jrrors 
committed by the trial court in the following particu¬ 
lars (R. p. 24): 

1. In overruling the demurrer to the joint answer 
and dismissing the amended petition for mandamus. 

2. In holding the joint answer constituted a j good 

defense. j 

3. In holding that the amended petition did not| state 
a good cause of action. 

4. In holding that Section 213 of the Act of Congress 
approved June 30,1932 (Public No. 212, 72d Congress) 
deprived relator of all her rights as a classified civil 
service employee of the United States Government. 

ARGUMENT. | 

A Qualified Employee in the Civil Service is Protected 
by the Statutes, Regulations, and Orders of the 
President Made in Pursuance Thereof. 

In U. S. v. Wickersham, 201 U. S. 798, it appeared 
that Wickersham was a civil service employee and| was 
for several years a clerk and stenographer in the Office 
of the surveyor general of the United States foil* the 
State of Idaho. On November 1, 1897, he was sus¬ 
pended from service by the surveyor general oil the 
ground that his services were not needed due to Jack 
of work. On November 15, 1897, the surveyor geiteral 
notified the Land Office that he had an accumulation 
of work and requested he be allowed to employ Addi¬ 
tional clerks. This request was denied by the Land 
Office and the Civil Service Commission on the ground 
that his position that certain persons be dismissed be- 
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cause their services were not needed on account of lack 
of work and the appointment of other persons in their 
places could not be sustained. Wickersham brought 
suit in the Court of Claims to recover his salary for 
the period of hife wrongful suspension. In upholding 
his rights to recover the Court stated: 

* * the question is whether the employee 

during his wrongful suspension by a subordinate 
officer, is entitled to the compensation provided 
by law. We see no reason, in such an attitude of 
the case, where the wrongful suspension is clearly 
established, and the ability of the incumbent to 
discharge the duties of his office affirmatively 
found, for withholding from him the compensa¬ 
tion given by law to an incumbent of the place. If 
this be not so, then a regular and duly qualified 
employee in the public service, protected by the 
statute and the orders of the President made in 
pursuance thereof, can be deprived of the benefit 
and emolument of his position by a wrongful and 
illegal suspension from his duties. We do not 
think such a contention can be sustained either bv 
reason or authority. * * *” 

The Court stated that Wickersham 

“was entitled to the privileges and emoluments 
of his position until he was legally disqualified by 
his own action or that of some duly authorized 
public authority. The attempted suspension with¬ 
out authority of law, he remaining ready and will¬ 
ing to discharge the duties of the place, could not, 
during the period of such wrongful suspension, 
have the effect to deprive him of the compensation 
legallv belonging to one entitled to hold the posi¬ 
tion.’ 5 

See also: Lellman v. United States , 37 Ct. Cl. 128. 

The views expressed by the Court in Nicholas v. 
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U. S., 257 U. S. 72, and in Norris v. U. S., 257 VS. S. 77, 
clearly indicate that appellant is entitled to tjhe pro- 
tection of the statutes, regulations and order^ of the 
President made in pursuance thereof. While itj is true 
that no recovery was had in these two cases, dub solely 
to the laches of the claimants, the principle o { law is 
recognized. In the case at Bar it is admitted that 
appellant is in no respect guilty of laches. 

Appellees contended below that appellant had no 
standing in court because she had shown no! vested 
right in her employment, and cited the case of Ifield v. 
Giegengack, 62 W. L. R. 938, in support. Cleaijly that 
is not the issue here. In the case cited an employee of 
the Government Printing Office sought by maitdamus 
to compel the Public Printer to grant him annual leave 
which he claimed had been earned, but which Ccingress 
took away from him in subsequent legislation. There 
is in the opinion no intimation this Court would have 
upheld the Public Printer in refusing leave had such 
leave continued to be authorized and directed bjy Con¬ 
gress. It is conceded that Congress has the pojwer to 
repeal all the civil service statutes, but until thjey are 
repealed civil service employees are entitled tp such 
benefits and protection as those statutes afford, 
lant recognizes that civil service employment is 
to legislative modifications and control. The courts 
are exercising no general supervising power o^er the 
proceedings of the administrative departments! when 
they accord a civil service employee the benefits and 
protection directed by Acts of Congress. 

Should Congress grant a pension to a war veteran 
appellees could not reasonably contend that tfie Di¬ 
rector of the Veterans’ Bureau would have any! right 


| 
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to arbitrarily withhold the payment of such pension. 
The Court stated in Field v. Giegengack, supra, 

“ A leave of absence with pay bears more analogy 
to a pension than to a wage, and no pensioner has 
a vested legal right to his pension, which is a 
bountv of the Government that Congress mav give, 
withhold, reduce, or recall at its discretion.” 

A subordinate officer of the Government is compelled 
to accord a civil service employee under him the bene¬ 
fits and protection of the civil service statutes, and the 
regulations and orders made in pursuance thereof, as 
long as they remain in force. 

Section 213 of the Act Approved June 30, 1932 (Public 
—No. 212—72d Congress) Did Not Destroy the 
Rights of Appellant as a Civil Service Employee. 

Appellees have contended that Sec. 213 of the Act 
of June 30, 1932 destroyed such protective rights as 
appellant may have had as a civil service employee. 
Not only the Act itself, but the conduct of appellees in 
interpreting appellant’s rights refute such a conten¬ 
tion. Sec. 213 provides: 

“In any reduction of personnel in any branch or 
service of the United States Government or the 
District of Columbia, married persons (living 
with husband or wife) employed in the class to be 
reduced, shall be dismissed before any other per¬ 
sons employed in such class are dismissed, if such 
husband or wife is also in the service of the United 
States or the District of Columbia.” 

In a letter to the President dated June 24, 1933, the 
Attorney General ruled on this section. He pointed 
out the order of consideration for dismissal of em- 
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ployees affected by it and held that civil service rules 
must be observed. In discussing sections 213 and 216, 
he said: 

“it is quite clear that Section 213, supra, aikd the 
retention preference statutes, as they are to be ad¬ 
ministered in cases of outright dismissals ip any 
reduction in force, must have similar administra¬ 
tive application to furloughs of more than ninety 
days, in view of the mandate of the proviso of Sec¬ 
tion 216, supra, (italics ours) that such extended 
furloughs shall be given only upon full and; com¬ 
plete compliance with all the provisions of the 
civil service laws and regulations relating to re¬ 
ductions in personnel.” 


This interpretation cannot be held to mean that Con¬ 
gress withdrew from civil service employees affected 


by Sec. 213 all the benefits and protection of thd civil 
service statutes. 


A reduction in force is justified by insufficient funds 
or a lack of work. All that Sec. 213 does is to desig¬ 
nate who shall be first dismissed in the event a reduc¬ 
tion in force is necessary. It does not repeal th^ law 
governing the procedure prescribed in dismissing a 
civil service employee. The value of that procedure, 
even in enforcing Sec. 213, is apparent. There jmust 
be some proper determination of who is to be first dis¬ 
missed even among those married employees affected 


bv this section. The record shows that there wps no 

J . i 

such proper determination in the preparation ancj for¬ 
warding of the separation list recommending appel¬ 
lant’s dismissal. 

The section does not direct that married employees 
shall be discharged from the service, but that iii the 
event of a reduction they shall be first selected fof dis- 
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missal. The ’selection must be made in conformity 
with the statutes, orders, rules and regulations. If 
appellees were proceeding under Sec. 213 and appel¬ 
lant had no right to the protection of this procedure 
how do they explain the conduct of the Civil Service 
Commission in refusing to approve the separation, the 
action of appellee Helvering in appointing a Board of 
Review, and then the determination by the Civil Ser¬ 
vice Commission—and the acquiescence therein by ap¬ 
pellee Helvering and the Secretary of the Treasury— 
that appellant was on furlough without pay? 

Further, this section gives to such married persons 
the benefit of their ratings in the class to which they 
belong, the section specifically referring to class. Ex¬ 
ecutive Order No. 4240, supra, specifically refers to 
“Demotions and separations from each Class. The 
Classification Act of 1923, approved March 4, 1923, 
went so far as to define “class” and “grade”. The 
record shows that the appellee Helvering, through his 
Board of Review, considered only the ratings of cer¬ 
tain employees in his Bureau, and did not accord the 
appellant the benefit of the rating in the entire class to 
which she belonged. This question of class further 
shows the necessity for a proper determination of her 
status before a valid recommendation for her dismissal 
could be made. 

The Action of Appellees in Attempting to Dismiss Ap¬ 
pellant Was in Violation of Her Rights Under the 
Statutes and the Regulations and Orders of the 
President Made in Pursuance Thereof. 

The United States Code, title 5, Chapter 12, Sec. 
648, provides: 
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4 ‘All promotions, demotions, or dismissals shall 
be governed bv provisions of the Civil Service 
Rules” 


and evidencing the intention of Congress to giye em¬ 
ployees the full protection of the Act, it furthejr pro¬ 
vides : 


“Any person knowingly violating the provisions 
of this Section shall be summarilv removed from 
office, and may also upon conviction thereof be 
punished by a fine of not more than $1,000* or by 
imprisonment for not more than one year/ 


Paragraph 4 of Executive Order No. 4240, 
provides: 


\supra, 


“All proposed demotions and separations on ac¬ 
count of reductions of force shall be reported to 
the Personnel Classification Board for ips ap¬ 
proval and action suspended pending advic^ from 
the Board.” 


This order was amended by Executive Order No. 6175, 
dated June 16th, 1933, leaving the above-quote^ para¬ 
graph intact. 

All of the duties, powers and functions of thje Per¬ 
sonnel Classification Board were transferred [to the 
Civil Service Commission by Act of June 3(}, 1932 
(Public—No. 212—72d Congress) and all of its prders, 
rules and regulations were continued in force. Under 
date of June 10, 1925, the Personnel Classification 
Board transmitted “To heads of departments and inde¬ 
pendent establishments” regulations respecting Exec¬ 
utive Order No. 4240, supra, as follows: 

“1. The provisions of Executive order of June 
4, 1925, will govern demotions and separations of 
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all employees within the District of Columbia who 
are subject toi the classification act approved March 
4, 1923. 

“2. The head of each department or establish¬ 
ment, where any reduction of the working force is 
contemplatedi will compile a list showing the sepa¬ 
ration rating of all competing employees in his de¬ 
partment or: establishment who are allocated to 
classification grades in which demotions or separa¬ 
tions are to be made. * * *” 

vSee Senate Document No. 127, 60th Congress, 1st 
Session, page 107. 

The appellant Helvering, without regard to para¬ 
graph 2 of the above regulation, prepared a separation 
list naming appellant and twenty-eight others whom he 
recommended for dismissal. Further, in violation of 
the express language of Executive Order No. 4240, he 
did not suspend action “pending advice from the 
Board” (Civil Service Commission) but attempted to 
immediately dismiss appellant two days before his 
recommendation reached the Civil Service Commis¬ 
sion. Thus we have a subordinate officer dismissing an 
employee in direct violation of the express order of the 
President. His act does not have even the virtue of im¬ 
plied authority. 

Appellees recognized that their position was unten¬ 
able and the Civil Service Commission advised appel¬ 
lee Helvering that the separation list had not been 
properly prepared and submitted. The appellee Hel¬ 
vering recognized this fact and on September 16, 1933, 
appointed a Board of Review to consider the efficiency 
ratings of the employees named on the separation list, 
of which appellant was one. However, he took no steps 
to suspend action, as directed by Executive Order No. 
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4240, supra , but continued to treat appellant dis 
missed as of July 15, 1933. 

The record discloses no further action on th|e part 
of the appellee Helvering for several weeks. jOn or 
about October 17, 1933, the Civil Service Comnjiission 
wrote the Treasury Department it was the view of the 
Commission that appellant and other employees jin like 
status should be restored to duty pending the approval 
of the proposed separations. The Commission fur¬ 
ther advised that it considered appellant and other em¬ 
ployees named on the list as being on furlough and were 
being carried on the rolls in a non-pay status pend¬ 
ing final action; that appellant and some of the others 
named on the list had already been on furlough in ex- 
cess of ninety days without approval of the Commis¬ 
sion. The appellee Helvering accepted this interpre¬ 
tation of appellant’s status and advised the Secretary 
of the Treasury of the interpretation, and asked and 
obtained an extension of furlough for twenty-five of 
the employees so that he could return them to work, 
but failed to ask for such an extension for appellant. 

Thus on October 25, 1933, all of the appellees 
nized that appellant, instead of being dismissed o 
15, 1933, was on furlough and had been for mor 
rdnetv days, without anv extension of time (sought 
from or approved by the Commission. The recofd also 
discloses that on October 25, 1933, there was ample 
work for appellant in her class and funds to pjiy for 
her employment; that she was able, competent and will¬ 
ing to perform the work, and that there were no charges 
against her. 

It is admitted in the record that twenty of tie em- 


recog- 
h July 
e than 


ployees named on the same separation list with 


lant, upon the request of the appellee Helvering, were 


appel- 


16 


restored to duty without any further oath of office 
after October 25, 1933. If this list operated to dismiss 
appellant on July 15, 1933, then it also operated to dis¬ 
miss the other twenty employees who were restored to 
duty. If such other employees were dismissed then 
they have been holding their positions and receiving 
pav therefor without authority in law. The record is a 
clear admission that appellees knew they were pro¬ 
ceeding in the first instance contrary to law. 

An Employee on Furlough is Entitled to Be Restored 
to Duty Upon the Expiration of Ninety Days Fur¬ 
lough, Unless An Extension of Such Furlough 
Was Sought and Obtained. The Duty of the 
Appellee Eelvering to so Restore Appellant to 
Duty Was Purely Ministerial. 

The Act approved June 16, 1933 (Public—No. 78— 
73d Congress), provides: 

“That no employee under the classified civil 

service shall be furloughed under the provisions 

of this section for a total of more than ninetv davs 

«/ • 

during the fiscal year 1934, except after full and 
complete compliance with all the provisions of the 
civil service laws and regulations relating to re¬ 
ductions in personnel. Rules and regulations shall 
be promulgated by the President with a view to 
securing uniform action by the heads of the va¬ 
rious executive departments and independent Gov¬ 
ernment establishments in the application of the 
provisions of this section.” 

It was the intent of Congress that the civil service 
system should not be disrupted, and* competent and 
able employees be unduly sacrificed to temporary poli¬ 
cies of economy. It was this view that brought about 
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furlough legislation so that the services of suc^h em¬ 
ployees could remain available to the government' This 
is evidenced, not only by the Act quoted above but, by 
the Act of June 30, 1932 (Public—No. 212—72(j Con¬ 
gress), Section 216 of which provides: 

“In order to keep within the appropriations 
made for the fiscal year 1933, the heads of the va¬ 
rious executive departments and independent es¬ 
tablishments of the United States Government and 
the municipal government of the District of Co¬ 
lumbia are hereby authorized and directed tjo fur¬ 
lough, without pay, such employees carried on 
their respective rolls, such time as is in their judg¬ 
ment necessary to carry out said purpose \Mithout 
discharging such employees, the higher salaried 
to be furloughed first whenever possible without 
injury to the service: Provided, That rules and 
regulations shall be promulgated by the [Presi¬ 
dent with a view to securing uniform action bv the 
heads of the various executive departments and 
independent Government establishments in tjie ap¬ 
plication of the provisions of this section.” 

Executive Order No. 5887 of July 14, 1932, carries 
the same thought and directs that 

“ * * * the head of the department or establish¬ 
ment concerned will, in lieu of such dismissals, 
furlough employees, without pay, for such periods 
as are necessary to avoid a deficit in the appro¬ 
priation and without discharging employees who 
are qualified to perform the class of work wlpch is 
to be continued. * * * the total period qf fur¬ 
lough * * * will 1X1 * * be uniformly dis¬ 

tributed among the employees.” 

Executive Order No. 6495 relates to Public—No. 78 
—73d Congress, supra, and provides: 
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“1. Where the number of officers and employees 
on any class of work in the central office in an ap¬ 
propriation unit, as defined by the Comptroller 
General under the average provision of appropria¬ 
tion acts, or in a local field office of any depart¬ 
ment or independent establishment, is in excess of 
the number required, a uniform rotative furlough 
of 90 days or less without pay may be applied to 
ail officers and employees of such unit or local of¬ 
fice. Credit will be allowed for furloughs alreadv 
taken during the present fiscal year. 

“2. Furloughs exceeding 90 days in the depart¬ 
mental service at Washington, D. C., are subject 
to the Executive Order of June 4, 1925, as 
amended.’ ’ 

Thus it will be seen that under Sec. 9 (a) of the Act 
approved June 16, 1933, appellant could not be fur¬ 
loughed for a period in excess of ninety days without 
the approval of i the Civil Service Commission. The 
record discloses she was furloughed for a period in ex¬ 
cess of that, and after the ninety days period expired, 
no extension having been sought or approved, appel¬ 
lant was entitled to be returned to her work. Such 
recommendations as may have previously been made 
respecting her dismissal were without any further 
force, because the statute had operated to restore her 
to duty . Appellees could not avoid the statute by at¬ 
tempting to cure their mistakes in procedure by subse¬ 
quently approving such mistaken action. 

JURISDICTION. 

Appellees contended below that mandamus was not 
the proper remedy under the circumstances of this 
case. They cited Taylor v. Taft, 24 App. D. C. 95; Long- 
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fellow v. Gndger, 57 App. D. C. 50, and Keim v. tfnited 
Stales, 177 U. S. 290. j 

In Taylor v. Taft, supra, Taylor was dismissed be¬ 
cause she wrote and caused to be published a [news¬ 
paper article derogatory to the President and shje was 
discharged for acts that were considered detrimental 
to the service. It was a question of administrative dis¬ 
cretion in determining her fitness. 

In Longfellow v. Gudger, supra, Gudger was aj sten¬ 
ographer in the United States Veterans’ Bureau at 
Richmond, Va., and was dismissed because of the ad¬ 
ministrative determination that her record wajs not 
good, she was inefficient, lacking in co-operatioh and 
not amenable to office discipline. 

In Keim v. United States, supra, Keim was dismissed 
because of administrative determination of inefficiency. 

None of these cases are in point; they clearly hinge 
on acts of administrative discretion which the courts 
will not review. They are in no respect analogous to 
the case at Bar. 

Mandamus is the only remedy appellant has to\ com¬ 
pel her reinstatement in her employment . This is not 
an action for salarv. Salarv is onlv incidental. The 
Court of Claims has no jurisdiction to grant the relief 
prayed; only a court of law can grant such relief. 
Should such an action for salary be successfully prose¬ 
cuted to judgment in the Court of Claims appellant 
would still be without relief, as the Court of Claims 
would have no authority to compel her reinstatement. 

The cases of Wickersham, Lellman, Nicholas: and 
Norris, supra, assert that civil service employees have 
rights under the statutes, orders, rules and regulations 
that the courts will recognize and protect. Thq fact 
that the cases cited involved only claims for salaries 
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and originated in the Court of Claims does not negative 
the principle involved, but rather, the inference is clear 
that courts of law will hear and determine questions 
involving a civil service employee’s rights under the 
law. If a court of law cannot hear the question then 
there is no forum with jurisdiction to hear it. A 
wrongful and unlawful dismissal of a civil service em¬ 
ployee by a subordinate official, acting contrary to the 
direction of the President, Acts of Congress and rules 
and regulations made pursuant thereto, would consti¬ 
tute a wrong without a remedy. The civil service acts 
would be a mere!declaration of policy by Congress that 
courts of law would not attempt to give force. 

CONCLUSION. 

It is respectfully submitted that the list as originally 
sent the Civil Service Commission recommending the 
dismissal of appellant was not a lawful list on which 
appellant could be dismissed; this fact was recognized 
by the Commission and in turn recognized by the ap¬ 
pellee Helvering. The Civil Service Commission, the 
appellee Helvering, and the Secretary of the Treasury 
all recognized that appellant and the other employees 
named on the list were not discharged as of July 15, 
1933, but under the procedure of the Civil Service Com¬ 
mission, the Executive orders, the statutes, rules and 
regulations, they were on furlough. Appellees ac¬ 
tually restored to duty twenty of such employees 
named on said list without further oath of office, and 
at a time after appellant had already been on furlough 
in excess of ninety days without any extension of fur¬ 
lough being asked for or granted her. Appellant’s 
position was not different from that of the employees 
thus restored to duty. The statute prohibited fur- 
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lough for a period in excess of ninety days without an 
extension obtained under civil service rules and Regu¬ 
lations. This was not observed with respect to appel¬ 
lant, and upon the expiration of the statutory period 
it was the purely ministerial duty of the appellee! Hel¬ 
vering to restore her to duty. 

The purpose of the furlough statutes was to 
the unnecessary dismissal of competent and 
civil service employees. The only reason assigned for 
the dismissal of appellant was the lack of funds. The 
appropriations had been made but the funds were tem¬ 
porarily impounded. Before the expiration of hef fur¬ 
lough period of ninety days these impounded tfunds 
were returned to the Bureau of Internal Bevenue[ and 
were available for the payment of employees, and :;here 
was work for appellant in her class. At this time no 
reason of any kind existed for her dismissal and none 
for appellees refusal to restore her to duty. The act 
of the appellee Helvering in refusing to so restore her 
was unlawful, arbitrary and capricious. The record 
shows that the Civil Service Commission felt this to 
be true and suggested the Bureau should take into con¬ 
sideration the then present employment conditions in 
the Bureau in finally determining her status, but the 
appellee Helvering persisted in his arbitrary attitude 
that conditions as of July 15, 1933, should govern. 
Finally, upon the insistence of the appellee Helvering 
and the Treasury Department, the Civil Service (pom- 
mission yielded and approved the separation of appel¬ 
lant on January 22, 1934, effective July 15, 1933. 

Regardless of the justice or injustice of such an act, 
it is conceded that appellees could have discharged ap¬ 
pellant by following the law as laid down in the stat¬ 
utes, orders, rules and regulations, and appellant wtould 
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have had no redress. The appellees never reached the 
point where they were called upon to exercise discre¬ 
tion , because they failed to do those things required 
by the law as preliminaries. The fact is that they dis¬ 
regarded the law. 

The courts have ruled that each case of this charac¬ 
ter should stand on its own merits. The facts in this 
case merit the granting of the writ. 

Respectfully submitted, 

F. Hunter Creech, 
i Attorney for Appellant. 
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preliminary statement 

I 

The appellant, formerly employed in a clas^ of 
positions known as Associate Accountant and Audi¬ 
tor in Grade CAF-8, in the Bureau of Internal Rev¬ 
enue, was dismissed from her position on July 15 T 

38677—35 (1) 
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1933. She has brought her petition for mandamus 
against the Commissioner of Internal Revenue, the 
Secretary of the Treasury, and the members of the 
Civil Service Commission, praying the following 
(R. 13-14): 

1. That the appellees be commanded to vacate 
the order, and their approval thereof, dismissing 
her as of July 15, 1933, from her position. 

2. That the appellees be commanded to restore 
appellant to her position. 

3. That the appellees be commanded to continue 
appellant in her position until she is removed in 
accordance with Acts of Congress, etc. 

4. That the appellees be commanded to pay ap¬ 
pellant her back salary from July 15, 1933, to the 
date of restoration of her said position, with inter¬ 
est thereon. 

The appellees filed their joint answer and return 
(R. 14) to the petition for mandamus and rule to 
show cause, and the matter came before the court 
below upon appellant’s demurrer to the appellees’ 
answer. Appellant’s demurrer was overruled; 
and upon her election to stand upon it, the lower 
court entered judgment dismissing her petition 
(R. 23-24). No written opinion was filed, the 
court merely announcing his decision at the con¬ 
clusion of oral argument. 

The Statement of Case in appellant’s brief con¬ 
tains several inaccuracies which should be called to 
the attention of the Court. (1) The Civil Service 
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Commission did not refuse to approve appellant’s 
dismissal, as claimed on Page 4 of her brief, but 
merely suspended action thereon until a Boapd of 
Review of the Internal Revenue Bureau coulc). con¬ 
sider the efficiency ratings of employees of thfe Bu¬ 
reau and the separation ratings of those listed for 
separation (R. 17). (2) On Page 5 of her brief, 

.appellant makes the contention that she was on fur¬ 
lough after July 15, 1933, and that the appellees 
Helvering and Morgenthau so considered j her; 
whereas, in Paragraph 9 of her petition, she| con¬ 
tends that she was not placed on furlough, but[ that 
she was advised by the Commissioner of Internal 
Revenue that she was dismissed (R. 7). Appellees 
admit, in Paragraph 9 of their answer (R. 16), that 
no furloughs were granted. (3) The averment in 
Paragraph 16 of appellant’s petition (R. 10), as 
reproduced on Page 6 of her brief, that the (Civil 
Service Commission advised the Treasury Debart- 
ment that it felt that final action on appellant’s dis¬ 
missal should not be taken without considering the 
then present employment conditions in the Bureau 
>of Internal Revenue, was denied in Paragraph 16 
•of appellees’ answer (R. 18). 

QUESTION INVOLVED 

The only question, we submit, that need b^ de¬ 
cided in this case is whether mandamus will lie at 
the instance of the appellant, a former Government 
employee, against the appellees, as Government offi¬ 
cials, for reinstatement of the appellant and the 
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payment to her of salary from the date of her dis¬ 
missal. 

PERTINENT STATUTORY PROVISION 

The appellant was dismissed by reason of the 
provisions of Section 213 of Title II of Part II of 
the Act of June 30, 1932 (5 U. S. C. 37a; 47 Stat. 
406): 

In any reduction of personnel in any 
branch or service of the United States Gov¬ 
ernment or the District of Columbia, mar¬ 
ried persons (living with husband or wife) 
employed in the class to be reduced, shall be 
dismissed before any other persons employed 
in such class are dismissed, if such husband 
or wife is also in the service of the United 
States or the District of Columbia. * * * 

APPELLEES’ DEFENSE 

The appellees have defended this suit upon the 
ground that they acted pursuant to the provisions 
of Section 213, supra; and also upon the theory that 
a Government employee may not resort to man¬ 
damus in respect of her appointment, promotion, 
or removal. 

ARGUMENT 

Briefly stated, the appellant’s case is as follows:; 
On July 15, 1933, the officials of the Treasury De¬ 
partment dismissed appellant, a civil-service em¬ 
ployee, pursuant to Section 213, supra, because of 
lack of appropriations, and she has not been em¬ 
ployed there since. On July 17, 1933, a separation 
list, containing the names of appellant and of 
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twenty-eight others, was sent to the Civil Service 
Commission. The list did not reflect whether it 
was based upon the proper separation rating^. In 
the meantime, on September 13, 1933, funds which 
had been impounded, resulting in the shortage of 
appropriation on July 15, 1933, were released. On 
September 16, 1933, the Commissioner of Internal 
Revenue appointed a Board of Review at the sug¬ 
gestion of the Civil Service Commission to consider 
the separation ratings of the individuals fvhose 
names appeared upon the separation list. On Oc¬ 
tober 17,1933, the Civil Service Commission wrote 
the Treasury Department as outlined in Paragraph 
12 of appellant’s petition (R. 8-9). On October 25, 

1933, the Treasury Department restored to duty 
most of the individuals whose names appeared upon 
the separation list. On November 27, 193cL the 
Board of Review’ of the Internal Revenue Bhreau 
made its recommendations in respect of the Appel¬ 
lant and these recommendations were transmitted 
to the Civil Service Commission. On January 18, 

1934, the Civil Service Commission approved ap¬ 
pellant’s separation from the service on accoiint of 
reduction of force; and on January 22,1934, shp was 
advised by the Treasury Department that her serv¬ 
ices were discontinued, effective July 15,1933. 

The appellant’s contentions are substantially as 
follows: 

1. That the proper procedural steps were not 
taken to discharge her. (It is interesting to note 
that on Page 21 of appellant’s brief she concedes 
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“that appellees could have discharged appellant by 
following the law as laid down in the statutes, or¬ 
ders, rules, and regulations, and appellant would 
have had no redress.”) 

2. That Section 213, supra, did not destroy ap¬ 
pellant’s rights as a civil-service employee. 

3. That appellant was merely on furlough, pur¬ 
suant to the provisions of the Act of June 16, 1933, 
and that at the end of ninety days she was automat- 
icallv restored to dutv. This contention is at va- 
riance with Appellant’s petition, in which she 
claimed that she should have been furloughed pur¬ 
suant to Section 9 (a) of the Act of June 16, 1933, 
and not dismissed. The attention of the Court is 
also invited to the provisions of Section 9 (a), 
supra, as reproduced on Page 5 of the record. Ap¬ 
pellant, on Pa£e 16 of her brief, has merely quoted 
the proviso of this section. A reading of the entire 
section, as well as of similar provisions in Execu¬ 
tive orders, discloses that there is no mandatory 
duty cast upon a Government official to furlough 
a subordinate instead of dismissing her. 

It should be borne in mind that appellant’s de¬ 
murrer admitted as true all averments of fact con¬ 
tained in appellees’ answer, and likewise accepted 
any denials therein of averments of the petition. 
The following averments, appearing in the answer 
(R. 20-21), disclose conclusively that appellant’s 
dismissal came squarely within Section 213, supra:: 

Further answering said petition, these re¬ 
spondents aver that on July 15, 1933, it be- 
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came and was necessary to reduce the 
personnel in the Bureau of Internal Reve¬ 
nue of the Treasury Department of the 
United States Government, by reason of 
lack of salary appropriations; that the said 
relator, on said date, was a married person 
living with her husband, and was employed 
in said Bureau of Internal Revenue Jin a 
class of positions known as associate ac¬ 
countant and auditor in Grade C. A. Jf. 8; 

i 

that the respondents, Commissioner of In¬ 
ternal Revenue and Secretarv of the Tl*eas- 
ury, in the exercise of the discretion reposed 
in them, determined that the personnel in 
the class in which relator was employed 
should be reduced by dismissal on account 
of such lack of appropriations; that relator’s 
husband, on said date, was also in the service 
of the United States Government ; that act¬ 
ing pursuant to the discretion reposed in 
them, and in accordance with law, Presiden¬ 
tial Executive Orders and Regulation^, the 
respondents, Commissioner of Internal Rev¬ 
enue and Secretary of the Treasury, as re¬ 
quired by Section 213 of the so-called Econ¬ 
omy Act of June 30,1932, selected relator for 
dismissal, and thereafter dismissed hdr on 
July 15,1933, and so notified the Civil Serv¬ 
ice Commission on July 17, 1933; th^t on 
January 18,1934, the Civil Service Commis¬ 
sion, in the exercise of the discretion reposed 
in the respondent-members thereof, arid in 
accordance with law, rules, regulations, and 
executive orders, approved relator’s separa¬ 
tion from the service on account of reduction 
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of force; and on January 22, 1934, relator 
was advised that, at the direction of the re¬ 
spondent, Secretary of the Treasury, her 
services were discontinued, effective July 15, 
1933. 

Upon our view of the case, it should not be nec¬ 
essary for the Court to consider all of appellant’s 
contentions. The pleadings definitely show, as a 
matter of fact, that the appellant was discharged 
on July 15, 1933, and that the Civil Service Com¬ 
mission has approved this action. The appellant, 
therefore, seeks to compel reinstatement and pay¬ 
ment of salary. These things cannot be done, we 
submit, by mandamus. Moreover, the dismissal of 
petitioner was pursuant to Section 213 of the so- 
called Economy Act, necessarily involving the 
exercise of discretion bv Government officers, which 

mav not be controlled bv the court. 

•/ «/ 

MANDAMUS DOES NOT LIE TO COMPEL REINSTATEMENT 

AND PAYMENT OF SALARY 

The appellant has attempted by her petition to 
try the title to her position as a Government clerk. 
Our careful examination of the authorities has not 
disclosed any case in this jurisdiction or in the 
Supreme Couft of the United States which has 
sustained the right of a Government employee to 
compel reinstatement by mandamus. 

In the first place, it will be remembered that an 
employee of the Government has no vested, con¬ 
tractual, or property right in her position. See 
Field v. Giegengack, Public Printer, 64 App. D. C. 
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40, and cases therein cited. Consequently, thejre is 
no constitutional guaranty protecting such an!em¬ 
ployee in respect of her position. 

That mandamus is not the proper remedy milder 
the circumstances of this case is fully sustained by 
the separate opinion of Mr. Justice Curtis, bon- 
curred in by three other members of the Supreme 
Court in the early case of United States e a] rel 
Aaron Goodrich v. Guthrie, 17 How. 284, 30^, in 
which it was stated : | 

I assent to the judgment of the Couijt in 
this case, upon the ground that a writ of 
mandamus to the secretary of the treasury 
is not a legal remedy, to try the title of the 
relator to the office claimed by him; and that, 
until that title has been legally tried and de¬ 
termined, he can take no step to compel the 
payment of the salary attached by law to 
that office. * * * 

So far as we have been able to ascertain, | the 
Supreme Court has never stated a rule contrary to 
this one. The cases of United States v. Wicker- 
sham, 201 U. S. 390, Nicholas v. United States,257 
IT. S. 71, and Norris v. United States, 257 U. Si 77, 
relied upon by the appellant, are all cases which 
were filed in the Court of Claims for the recovery 
of salary upon the theory that the plaintiffs therein 
had been improperly separated from the Govern¬ 
ment service. We submit that that is the prdper 
forum in which to litigate the questions herein in¬ 
volved, for in determining the right to recover 
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salary since the date of separation, the Court of 
Claims must 1 necessarily decide whether the em- 
ployee was properly discharged or not. Compare 
Myers v. United States, 272 U. S. 52; and Hum¬ 
phrey’s Executor v. United States, 294 U. S. 602. 
It is, of courfee, natural to assume that the appel¬ 
lant’s response to this argument is that such deter¬ 
mination would not per se get her back her job. 
This petition for mandamus is being resisted by 
the appellees because it is their opinion that the 
appellant has been lawfully dismissed from her po¬ 
sition as of July 15th, 1933; but certainly neither 
the Court nor the appellant has the right to assume 
if the Court of Claims or any other court of com- 
petent jurisdiction should decide that she was im¬ 
properly discharged, that such adjudication should 
not guide them in the premises. 

In several instances in the past, discharged Gov¬ 
ernment employees have sought reinstatement by 
mandamus proceedings against Government offi¬ 
cers. In United States ex rel Arant v. Lane, 249 
U. S. 367, the Court simply decided that latches 
barred the former employee’s right to appeal to the 
courts. The propriety of the mandamus remedy 
was not passed upon. The only other cases that 
we have been able to find in which writs of man¬ 
damus were sought are Taylor v. Taft, 24 App. 
D. C. 95, writ of error dismissed 203 U. S. 461; 
Persing v. Daniels, 43 App. D. C. 470; and Long¬ 
fellow v. Gudger, 57 App. D. C. 50. In all these 
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cases, the remedy of mandamus was denied the pe¬ 
titioners. The predominant thought in the Court’s 
mind was that the courts should not interfere. 
This is unquestionably the attitude of this Court in 
the Taylor case . These cases rely to some extent 
upon Keim v. United States, 177 U. S. 290. In that 
case, the Supreme Court, at page 294, said: 

Unless, therefore, there is some specific 'pro¬ 
vision to the contrary, the action of the jSec- 
retary of the Interior in removing the peti¬ 
tioner from office on account of inefficiency 
is beyond review in the courts either by man¬ 
damus to reinstate him or by compelling 
payment of salary as though he had not |>een 
removed. 

It is submitted that there is no “ specific provision 
to the contrary” in this case. 

We submit, seriously, as it was urged \ipon this 

Court in the case of Taylor v. Taft, supra, tqat a 

! 

dismissed Government employee should not be Jper- 
mitted to resort to the courts in an effort to cortipel 
reinstatement. Appellees’ position upon this point 
is clearly stated in the following quotation ^rom 
their answer (R. 21): 

Further answering said petition, jand 
while insisting that all acts done or caused 
to be done by them were in conformity 'vith 
law, the Civil Service rules and regulations, 
and executive orders, these respondents are 
advised and believe and therefore aver that 
relator shows by her petition no vqsted 
right, title, or interest in or to the employ- 
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ment formerly exercised by her in the Bu¬ 
reau of Internal Revenue of the Treasury 
Department, and that the relation of said 
relator, as an employee, to the executive civil 
service, in respect of appointment, promo¬ 
tion, and removal, is a matter wholly within 
the competence and cognizance of the polit¬ 
ical department, and the action of the head 
of an executive department in respect 
thereof is not subject to be reviewed, re¬ 
versed, set aside, or controlled by a court of 
law r , nor can his action in that behalf be com¬ 
manded, directed, or compelled by the writ 
of mandamus, as the relator in her said pe¬ 
tition has prayed. 

As the Court well knows, the Civil Service Com¬ 
mission administers the rules and regulations of 
the civil service. It is prepared to safeguard the 
rights of Government employees embraced within 
its jurisdiction, and this Court may take judicial 
notice of the fact that it is a champion of their 
cause. In the proper cases, it is an arbiter of con¬ 
troversies between the Government and its em¬ 
ployees, and thus enables the executive branch ad¬ 
ministratively to handle such matters, just as a 
private employer might dispose finally of similar 
disputes with its own employees. 

It is significant to note that the appellant, both 
in her petition and in her brief, has directed her at¬ 
tack mainly against the officials of the Treasury 
Department. Yet, the Civil Service Commission 
played an important part in the matter. It will 
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be remembered that the Civil Service Commission,, 
with a knowledge of all that is admitted in this 
record, approved appellant’s separation from jthe 
service. So, it will be seen that another agencjj of 
the executive department of the Government, Act¬ 
ing independently of the Treasury officials, con¬ 
curred in appellant’s dismissal. This, we subrpit, 
is all that a civil service employee has a right to 
require, in respect of her removal, under these 
circumstances. j 

The latest pronouncement of this Court in this 
connection is found in the case of Field \ v. 
Giegengack, supra, in which an employee of the 
Government Printing Office sought by mandamus 
to compel the Public Printer to grant him annual 
leave which he claimed had been earned, but which 
was taken away from him by Section 215 of the 
same “Economy” Act which contains Section 213 
complained of in this proceeding. The Court s£id 
(p. 42) : 

But it has long been settled that the co 
have no general supervising power over 
proceedings of the administrative 
ments. 

It will be noted that this Court supports 
statement by citing, amongst others, the E 
Taylor and Gudger cases. 

SECTION 213 IMPLIEDLY REPEALED, 

LEGISLATION 

Assuming, arguendo, that prior Civil Service 
laws and regulations might have given the pqti- 


PRO TANTO, PRIOR 
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tioner certain rights, against the violation of which 
she could have appealed to the courts for protection, 
Congress could unquestionably withdraw those 
rights by subsequent legislation. In other words, 
there can be no doubt that Congress could repeal 
the “Civil Service” laws. It has, pro tanto, done 
so by the enactment of Section 213, supra. That is 
to say, in the reduction of personnel, an employee 
may be dismissed entirely because he or she has a 
spouse who also was employed by the Government. 
This is admittedly the sole ground for the dismissal 
of the appellant. 

Moreover, it should be added that the appellee 
Treasury officials, in dismissing the appellant after 
having exercised the discretion which we shall dis¬ 
cuss in the next point, were simply obeying the 
mandate of Congress as evidenced by Section 213. 

THE GOVERNMENT OFFICIALS’ DISCRETION CANNOT BE 

CONTROLLED BY MANDAMUS 

It is axiomatic that the exercise of discretion by 
Government officials may not be controlled by man¬ 
damus. This rule, while general in its application, 
has been specifically applied to the above cited cases 
involving Government employees. See Taylor v. 
Taft, supra; Persing v. Daniels, supra; and Long¬ 
fellow v. Gudger, supra. In Taylor v. Taft, supra, 
this Court, at page 98, stated as follows: 

The question of fitness, capacity, attention 
to the duties of an officer, is necessarily to be 
determined by the heads of the departments; 
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this determination is only arrived at byj the 
exercise of discretion and judgment, and! will 
it be seriously contended that the court^ can 
by proceedings in mandamus review this dis¬ 
cretion and judgment? Will it be assorted 
that the thousands of employees in the classi¬ 
fied service of the government can appeal to 
the courts for the review of the action of 
their superior officer whenever he may j find 
cause to remove one or more of them for in¬ 
efficiency, whether it be in the total failure of 
the employee to perform his or her dutiep, or 
whether it be for acts which, in the judgxhent 
of that superior officer, are detriments! to 
the discipline of the service ? It seems to us 
the very statement of the contention is its 
own refutation. Any other conclusion 
would encourage inefficiency and incompe¬ 
tency in office, and be fruitful of insubordi¬ 
nation. * * * 

The Treasury officials, under Section 213, supra, 
had to exercise their discretion (1) to reduce the 
personnel in the Bureau of Internal Revenue; (2) 
in determining that the personnel in the clas^ in 
which appellant was employed should be reduced; 
and (3) in selecting the appellant for dismissal. 
The Civil Service Commission had to exercise dis- 
cretion in approving appellant’s separation fjrom 
the service. 

It is clear that, because the dismissal of appel¬ 
lant involved the instances of the exercise of dis¬ 
cretion thus outlined, the extraordinary writ; of 
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mandamus cannot be invoked to control the appel¬ 
lees in this case. Work v. Rives, 267 U. S. 175, 
177. 

CONCLUSION 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the judgment of the lower court was 
correct, and it should therefore be affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

■ United States Attorney, 

John J. Wilson, 

Assistant United States Attorney, 

Attorneys for Appellees . 
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